
STATEMENT OF CONSIDERATIONS

REQUEST BY DUKE SOLAR ENERGY, LLC. FOR AN ADVANCED WAIVER OF
DOMESTIC AND FOREIGN PATENT RIGHTS UNDER CONTRACT NO. DE-AC36-
98GO10337, NREL SUBCONTRACT NO. AAR-9-29442-03; W(A)-00-003; CH-1010

The Petitioner, Duke Solar Energy, LLC. (hereinafter "Duke Solar"), has requested a
waiver of domestic and foreign patent rights for all subject inventions arising from its
participation under the above referenced subcontract entitled "Parabolic Trough Concentrator
Development". This subcontract pertains to the development and commercialization of
parabolic trough power plant technology.

The objective of this subcontract is to develop conceptual designs for each of the
proposed subsystems relating to parabolic trough concentrators, analyze their effects on cost
and performance, select those design elements that clearly warrant further development, and
generate a work plan for continued development. Specifically, this subcontract is directed to
the establishment of relevant baseline data on parabolic trough concentrators for the
comparison of performance and cost data. Duke Solar will formulate a design for a collector
system. The primary reflector design for the collector will be reevaluated and new features
postulated based on theoretical considerations. The necessary analytical tools will be
developed to aid in this reevaluation. A similar reevaluation of the secondary reflector will also
be performed. A new collector design will be examined with the goal of providing a conceptual
advanced concentrator design.

The total anticipated cost of the subcontract, over the course of the nine-month term of
the agreement is $211,086.00, of which the Petitioner's cost share being $73,880.00, for
approximately 35% cost sharing. This waiver is contingent upon the Petitioner maintaining, in
aggregate, substantially the same cost sharing percentage over the course of the subcontract.

As noted in its waiver petition, Petitioner, through joint venture or subsidiary
partnerships, has an established commercial position in solar collectors in particular optic
systems. Further, the Petitioner, through its principal investigator and fellow researchers has
extensive experience in solar technology, as illustrated by the attached resumes in the Appendix
of the petition. Considering Petitioner's technical expertise, established market position, and
significant investment in this technology, including significant cost sharing in this subcontract, it
is reasonable to conclude that Petitioner will continue to further develop and commercialize the
technology which may arise from this subcontract.

Referring to item 10 of the waiver petition, granting this waiver is not anticipated to have
any adverse impact on competition. There are several alternate technologies within the solar
concentrator field. The Petitioner will compete with these alternate technologies and while
obtaining a position in the market, broaden the overall solar concentrator business. The granting
of this waiver and the underlying subcontract can be expected to stimulate competition in the
field by providing a viable alternate to existing solar concentrator technologies.

The Petitioner has agreed that this waiver will be subject to the usual government license
and march-in and U.S. preference provisions, equivalent to those set out in 35 U.S.C. 202-204,



as well as appropriate background patent, and data licensing provisions. Further, Petitioner has
agreed to the attached U.S. competitiveness provisions (clause (t)), wherein the Petitioner has
agreed that products embodying any waived invention or produced through the use of any
waived invention will be manufactured substantially in the United States unless Petitioner can
show to the satisfaction of the DOE that it is not commercially feasible to do so, and in any event
it will not license, assign or otherwise transfer any waived invention to any entity unless that
entity agrees to these same requirements.

Considering the foregoing, it is believed that granting this waiver will provide Petitioner
with the necessary incentive to invest its resources in the commercialization of the results of the
subcontract in a fashion which will make the above technology available to the public in the
shortest practicable time. Therefore, upon evaluation of the waiver petition and in view of the
objectives and considerations set forth in 10 CFR Part 784, all of which have been considered, it
i recorended that the requested waiver be granted.
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Based upon the foregoing Statement of Considerations and representations in the
attached waiver petition, it is determined that the interests of the United States and the general
public will best be served by a waiver of patent rights of the scope described above, and
therefore the waiver is granted. This waiver will not apply to any substantial modification or
extension of the subcontract.
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